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Pesztome: Pecnybruxa Kazaxcman aensemcs oOHum uz zocyoapcms-ocrhogameneli cnavana Tamooicen-
Hoeo corosa ¢ Poccutickoii @edepayueit u Pecnyonuxou benapycs, cozoannozo 1 ansaps 2010 2., a nos-
ace Eepazuiickoco sxonomuueckozo cowsa (EASC), xomopeii nauan @ynxyuonupoeame 1 aueaps
2015 2. Kax unen EADC cmpana 63s1a na cebs obA3amenscmea 2apMOHU3UPOBAMb C80€ HAYUOHATbHOE
3aKOHOOAMENbCBO 8 COOMBEMCMBUL C OCHOBHLIMU NONOICEHUAMU HOPMAMUBHO-NPABOBLIX AKIMOE COI0-
3a. B oannoii cmamve ananuzupyiomes nayuonanvivie Hemapugnuvie mepvt (HTM), npumensemvie Pec-
nybnuxoti Kazaxcman 6 ceoetl mopeo6oil noiumuke, 8 céeme pasgumusi espasutickou unmezpayuu. Hc-
cnedosanue ocnogvisaemces Ha oannvix 06 HTM Kazaxcmana, cobpannvix Konghepenyueii OOH no mop-
eoene u pasgumuio (FOHKTAJ]). Ananuz 239 Oeiicmgyiowux Hemapu@Huix mep no3eonun coenams bleo-
0bl 0 cmpykmype Hemapu@no2o pezyauposanus Kazaxcmana: 6onvuuncmeo mep — 2mo mexuuueckue
Mepbl, npumeHsieMble 8 OmHoulenuy umnopma (canumapnule u umocanumapuvie (COC), mepvl u mex-
Huueckue bapvepel 6 mopeoesine (TBT)). B mexywjux ycnosusx mexuuieckue mepbl, HanpasieHHvle Ha pe-
2YIUposanue SKCNopma, makdice USparom 3HAUUMenbHyIo poib 8 Mop2oeoli noaumuxe cmpansl. Buecme
amu 06a muna mep cocmasnaiom noumu 95% ecex HTM Pecnybnuxu Kaszaxcman. Kpome cucmemamusa-
Yuu Mmunog mep u MoeapHulX pynn, kK komopuvim ouu npumensiomes, HTM Kaszaxcmana npoananuzupo-
8AHbI C MOUKU 3PEHUS UX COOMBEMCMBUS. OCHOBONONA2AIOWUM NPABOSbIM NpuHyunam Beemuproii mopeo-
6ot opeanusayuu (BTO): pexcumy naubonvuiezo onaconpusmcmeosanus (PHB) u nayuonanshomy pe-
arcumy. Pezynomamul ucciedosanusi no3gonsaom coeiams npeosapumenvHole 8bl600bl 0 MOM, KaKue He-
mapu@nvle Mepvl MO2Ym ABIAMbCA 6aApbepaml 8 mopzosie ¢ 3apyoedCHbIMU CIMPAHaMU U mem CambiM
3amMedNAms IKoHOMU1eckull pocm camoeo Kasaxcmana.

Kniouesvie cnosa: EBpazuiickuii sxoHomnaeckuii coto3 (EADC), Pecrry6mika Kasaxcran, Hertapug-
uble Mepsl (HTM), ToproBeie Oapbepsl, pexnM HanOonbinero omaronpustcrBoBanust (PHB), Haronans-
HBII PEIKUM.

Jna yumupoeanua: Cynaxosa 10.M. OcoGeHHOCTH HETapU(HOTO PETyITUPOBAHUS B TOPrOBOH ITOJIH-
tuke Kazaxcrana. Bocmox (Oriens). 2019. Ne 2. C. 187-201. DOI: 10.31857/S086919080004609-6

bnazooapnocms: Jlannas paGoTa MOATOTOBIICHA MPH IPAHTOBON MOIAAEPKKE (haKyIbTeTa MHUPOBOH
SKOHOMHMKH 1 MupoBoi moymruku HUY BIIOD B 2018 1.

Over the several past decades the role of tariffs as main instrument of trade policy has de-
creased. This happened due to the fact that since 1995 many countries' have joined the World
Trade Organization (WTO) and it limited the scope of use of tariffs that they may apply against
their trade partners. In addition to this, countries actively started to form regional® and prefe-
rential trade agreements’ that were also aimed at decreasing the level of tariffs that agreeing
parties may use against each other. As tariffs decreased countries began to apply more NTMs
in their trade policies.

As most other countries in the world, Kazakhstan adopts NTMs due to the following main
reasons: to correct market failures; to protect consumers from low quality or dangerous prod-
ucts; to protect national industries from foreign competition and stimulate local production of
goods.

The Republic of Kazakhstan was one of the first countries to join the Eurasian Economic
Union as initially it was a member of the Customs Union between the Republic of Belarus, the
Russian Federation and the Republic of Kazakhstan itself that was formed on January 1, 2010.
As for any other EAEU member, NTMs in the Republic of Kazakhstan are introduced via two
channels: either via EAEU legislation, or via national legislation.

In general terms this article analyses a vast group of NTMs that is defined within
UNCTAD’s methodology that is quite different from the point of view of the Eurasian Eco-
nomic Commission. As such, according to article 46 of the Agreement on EAEU [Agreement

' 164 countries are members of the WTO as of end of 2018.
? Reciprocal trade agreements between two or more parties.
? Unilateral trade agreements granting preferences to specific countries (e.g. developing countries).
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on Eurasian Economic Union, 2014] there are 5 types of non-tariff measures: export and im-
port prohibitions, quantitative restrictions, exclusive right to export/import, automatic licensing
measures, authorizations (licenses). These measures are listed in Decision of April 21, 2015,
No. 30 “About Non-tariff measures”.

In turn, in addition to this group of EAEU measures UNCTAD’s methodology includes
SPS, TBT, different taxes and financial measures in NTMs. Some of these “additional” meas-
ures find their reflection in supra-national EAEU legislation as well.

For example, according to paragraph 3 of article 53 of section X of the Agreement on
EAEU [Agreement on Eurasian Economic Union, 2014] countries do not apply the require-
ments of national technical regulations if corresponding technical regulations of the Union are
adopted. In turn, national technical regulations can be applied to products included in the list of
products that are subject to obligatory requirements (that is given in Decision of Commission
of Customs Union of January 28, 2011, No. 526 [Commission of Customs Union, 2011]) and
that do not have corresponding Union technical regulations applied to them.

Nevertheless, some of the measures are adopted within national legislation of correspond-
ing member states and are applied by these members only. For example, Kazakhstan applies its
own VAT (value added tax) and excise tax rates which are considered to be national NTMs.
Still, it should be noted that some of national measures hinder integration within EAEU and in-
crease costs for exporters/importers.

The current article concentrates more on measures that are adopted only within national
legislation and are applicable only in case of the Republic of Kazakhstan and not in case of
other EAEU members.

NTMS OF THE REPUBLIC OF KAZAKHSTAN: TYPES AND PRODUCTS

Application and introduction of national NTMs in the Republic of Kazakhstan is regulated
mostly by 5 authorities: the Ministry of Finance, the Ministry for Investments and Develop-
ment, the Ministry of Agriculture, the Ministry of Energy and the Ministry of Healthcare. To-
gether these authorities cover application of 48 trade- and NTM-related legal acts (approx-
imately 80% of total national trade- and NTM-related legal acts).

In total, UNCTAD’s (TRAINS/WITS) database contains classification of 239 nationally
applied NTMs in the Republic of Kazakhstan (as of end of 2017). Import-related TBT meas-
ures, SPS measures and export-related measures comprise approximately 95.0% of total coded
national non-tariff measures (see figure I).

Most frequently used import-related requirements are: TBT labelling requirements (17.15%
of the total number of national NTMs) and temporary geographic prohibitions for SPS reasons
(9.62% of the total number of national NTMs) (see table I). As for export-related measures,
most frequently used measures are technical measures of category “Export technical measures,
not elsewhere specified” mostly consisting of requirements on testing, labelling, packaging,
etc. (see table 2).
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Figure 1. National non-tariff measures of the Republic of Kazakhstan by chapter, as of end of 2017

Notes:

1

* — Price-control measures — “Price-control measures, including additional taxes and charges”;

Pre-shipment inspection — “Pre-shipment inspection and other formalities”; Non-automatic licensing —
“Non-automatic licensing, quotas, prohibitions and quantity control measures other than for SPS or TBT

reasons”

2 Number in parenthesis is the total number of NTMs of the Republic of Kazakhstan classified un-

der specific chapter.
Source: compiled by the author on the basis of WITS/TRAINS database [WITS/TRAINS Database,

2018].
Table 1
Quantity and share of detailed groups of NTMs of the Republic of Kazakhstan,
as of end of 2017
2-3 Description Quan- | Share of total | 2-3 digit Description Quan- | Share of total
digit tity national NTM tity national
NTM NTMs of the | code NTMs
code Republic of of the
Kazakhstan Republic of
Kazakhstan
All Temporary geo- 23 9.62% BS81 Product registra- 3 1.26%
graphic prohibi- tion requirement
tions for SPS rea-
sons
Al4 Special authoriza- 1 0.42% B82 Testing require- 17 7.11%
tion requirements ment
for SPS reasons
A21 Tolerance limits 1 0.42% BS83 Certification re- 11 4.60%
for residues of or quirement
contamination by
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2-3 Description Quan- | Share of total | 2-3 digit Description Quan- | Share of total
digit tity national NTM tity national
NTM NTMs of the | code NTMs
code Republic of of the
Kazakhstan Republic of
Kazakhstan
certain (non-
microbiological)
substances
A22 Restricted use of 1 0.42% B853 Traceability in- 1 0.42%
certain substances formation re-
in foods and feeds quirements: Dis-
and their contact tribution and loca-
materials tion of products
after delivery
A31 Labelling 2 0.84% B859 Traceability in- 1 0.42%
requirements formation re-
quirements: Tra-
ceability require-
ments, n.e.s.
A33 Packaging 1 0.42% B89 Conformity as- 3 1.26%
requirements sessment related to
TBT, n.e.s.
A4l Microbiological 1 0.42% B9 TBT measures, 4 1.67%
criteria n.e.s.
of a product
AS51 Cold/heat 7 2.93% C3 Requirement to 1 0.42%
treatment pass through spe-
cified port of cus-
toms
A59 Treatment for eli- 1 0.42% C4 Import monitoring 2 0.84%
mination of plant and -surveillance
and animal pests requirements and
and disease- other automatic
causing licensing measures
organisms in the
final product,
nes’.
A63 Food and feed 2 0.84% E621 Other TRQs in- 1 0.42%
processing cluded in other
trade agreements:
Global allocation
A64 Storage and trans- 2 0.84% F69 Additional 1 0.42%
port charges, n.e.s.
conditions
A81 Product registra- 2 0.84% F71 Consumption taxes 1 0.42%
tion requirement
A82 Testing require- 2 0.84% F72 Excise taxes 2 0.84%
ment
AS83 Certification 1 0.42% F73 Taxes and charges 1 0.42%
requirement for sensitive prod-

uct categories

4 Not elsewhere specified.
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2-3 Description Quan- | Share of total | 2-3 digit Description Quan- | Share of total
digit tity national NTM tity national
NTM NTMs of the | code NTMs
code Republic of of the
Kazakhstan Republic of
Kazakhstan
A9 Conformity 2 0.84% Gl14 Refundable depo- 1 0.42%
assessment related sits for sensitive
to SPS, n.e.s. product categories
B14 Authorization re- 6 2.51% H11 State trading en- 1 0.42%
quirements for terprises, for im-
TBT reasons porting
B21 Tolerance limits 3 1.26% H9 Measures affecting 1 0.42%
for residues of or competitions,
contamination by n.e.s.
certain substances
B22 Restricted use 2 0.84% P11 Export prohibition 1 0.42%
of certain
substances
B31 Labelling 41 17.15% P13 Licensing- or per- 5 2.09%
requirements mit requirements
to export
B32 Marking 5 2.09% P21 State trading en- 1 0.42%
requirements terprises, for ex-
porting
B33 Packaging 6 2.51% P4 Measures on re- 2 0.84%
requirements export
B4 Production or 1 0.42% P5 Export taxes and 3 1.26%
post-production charges
requirements
B41 TBT regulations 10 4.18% P62 Certification re- 3 1.26%
on production quired by the ex-
processes porting country
B42 TBT regulations 14 5.86% P69 Export technical 15 6.28%
on transport and measures, n.e.s.
storage
B49 Production or 1 0.42% P7 Export subsidies 1 0.42%
post-production
requirements,
n.e.s.
B6 Product identity 1 0.42% P9 Export measures, 3 1.26%
requirement n.e.s.
B7 Product-quality or | 14 5.86% Total 239 100.00%
-performance re-
quirement
Notes:

1. Sum of shares may not add up to 100% due to rounding.
2. Source: compiled by the author on the basis of WITS/TRAINS database [WITS/TRAINS Data-
base, 2018].
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Table 2
Composition of export technical measures, not elsewhere specified
(NTM code P69), the Republic of Kazakhstan, as of end of 2017
Legal act Measure Measure description Affected
implementa- products
tion date
Law of the Republic | 11.02.1999 |1t is required to run tests on quarantinable prod- | Quarantinable
of Kazakhstan of ucts (analyze on the presence of quarantine ob- products of
February 11, 1999 jects) in order to receive phytosanitary certificate |low and high
No. 344 “About for exports of these products from Kazakhstan (phytosanitary)
plant quarantine” risk
Environmental code | 23.01.2007 |Labels on exported ozone-depleting substances Ozone-
of the Republic of and products must bear the phrase “Destroys depleting
Kazakhstan ozone layer” substances
Environmental code | 23.01.2007 | Transport packages for exported ozone-depleting | Ozone-
of the Republic of substances and products must bear the phrase depleting
Kazakhstan “Destroys ozone layer” substances
Environmental code | 25.04.2015 | Imported and exported ozone-depleting sub- Ozone-
of the Republic of stances are subject to consumption records. Con- | depleting
Kazakhstan sumption records are done on the basis of identifi- | substances
cation of ozone-depleting substances via direct
and indirect indicators. Direct indicators are labels
and technical documentation on products; indirect
indicators are diagnostic characteristics of a prod-
uct (year of production, name of manufacturer,
etc.). Importers must provide information on the
name and location of buyers and supposed pur-
pose of use. No later than the 1st quarter of each
year (following the reporting year) impor-
ters/exporters must present information on the real
volumes of imports/exports of ozone-depleting
substances, etc.
Order of February 9, | 09.04.2016 | Prior 30 days to exports of nuclear materials im- | Nuclear
2016 No. 44 “About porter must present notification (volume of ex- (radioactive)
approving rules of ports, name of product, etc.) materials
public accounting of
nuclear materials”
Order of February 9, | 09.04.2016 | Legal entities that work (i.e. import/export) with | Nuclear
2016 No. 44 “About nuclear materials must present special reports to | (radioactive)
approving rules of authorities (the Ministry of energy of the Republic | materials
public accounting of of Kazakhstan). E.g. according to article 25, in
nuclear materials” 5 days after imports of nuclear materials importer
must present a report to the Ministry of energy
that contains information on the name of products,
amount, etc.)
Decree of June 20, 06.07.2016 | In order to export precious stones, jewelry from | Precious
2016 No. 356 the territory of Kazakhstan to countries except stones (except
EEU members it is required to run expertise (test- | rough di-
ing) of these products amonds), je-
welry and oth-
er (alike)
products
Order of April 28, 12.07.2016 | From the text of regulation it seems that all im- Precious
2016 No. 401 ported/exported precious stones, jewelry and other | stones (except
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Legal act Measure Measure description Affected

implementa- products
tion date

“About approving (alike) products must be marked with platemark | rough
rules for conducting (label of manufacturer) diamonds),
expertise of precious jewelry and
stones, jewelry and other (alike)
other products from products
precious stones and
precious metals”
Order of April 28, 12.07.2016 | All exported/imported precious stones, jewelry Precious
2016 No. 401 and other (alike) products are subject to public stones (except
“About approving marking (mark of assay) rough di-
rules for conducting amonds), je-
expertise of precious welry and oth-
stones, jewelry and er (alike)
other products from products
precious stones and
precious metals”
Law of the Republic | 07.03.2015 | In order to import/export oil products it is re- Petroleum,
of Kazakhstan of Ju- quired to have accompanying note aviation and
ly 20, 2011 No. 463- diesel fuel,
IV “About public heavy oil
regulation of pro-
duction and distribu-
tion of certain oil
products”
Law of the Republic | 16.03.2015 | It is restricted to distribute (export/import) alcohol | Alcohol prod-
of Kazakhstan of Ju- products without accompanying notes (i.e. docu- | ucts (including
ly 16, 1999 No. 429- ment intended for monitoring of distribution and | ethanol)
I “About public reg- movement of ethanol and alcohol products: vo-
ulation of produc- lume and value of imports/exports, name of buyer
tion and distribution and seller)
of ethanol and alco-
hol products”
Law of the Republic | 17.05.2015 |In addition to accompanying notes it is required to | Alcohol
of Kazakhstan of Ju- have a declaration on production/distribution of | products
ly 16, 1999 No. 429- ethanol and alcohol products in order to im- (including
I “About public reg- port/export the aforementioned products ethanol)
ulation of produc-
tion and distribution
of ethanol and alco-
hol products”
Law of the Republic | 06.05.2005 | All weapons and ammo that are exported from Weapons and
of Kazakhstan of Kazakhstan are subject to obligatory conformity | ammo, bullets
December 30, 1998 assessment (i.e. it is required to run tests on prod-
No. 339 “About ucts in order to receive certificate of conformity)
public control of
distribution of cer-
tain types of wea-
pons”
Law of the Republic | 06.05.2005 | After receiving certificate of conformity products | Weapons and
of Kazakhstan of are labelled with symbol of conformity ammo, bullets

December 30, 1998
No. 339 “About
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Legal act Measure Measure description Affected
implementa- products
tion date

public control of
distribution of cer-
tain types of wea-

pons”
Decree of June 20, 06.07.2016 |In order to export diamonds from Kazakhstan it is | Diamonds
2016 No. 356 required to run expertise (testing) of these prod- | (rough)

ucts
Source: compiled by the author on the basis of WITS/TRAINS database [WITS/TRAINS Database,
2018].

As such, for import-related measures it can be stated that the most affected by national
measures are the following HS® groups: 38 (Miscellaneous chemical products), 22 (Beverages,
spirits and vinegar — mostly alcohol products), 72 (Iron and steel), 01 (Live animals), 35 (Al-
buminoidal substances; modified starches; glues; enzymes). It must be noted that products
from HS group 38 (Miscellaneous chemical products) are being the most affected by national
NTMs (57 NTMs affect at least one code within HS 38). On average 33-34 national NTMs af-
fect at least one code within other HS groups (22, 72, 01, 35). In addition to the aforemen-
tioned products, it seems that possibly HS 29 (Organic chemicals) may also be the most af-
fected by national NTMs product group: 41 NTMs affect at least one HS code within this HS
group.

Most of import-related NTMs that affect HS groups 38, 22, 72, 01, 35 and 29 are technical
measures (either TBT or SPS, it depends on product group). Other types of measures are not
applied that much to these products, but still their application along with technical measures
may lead to increased costs for importers (as more resources are required to comply with
NTMs from different chapters than to NTMs from the same chapter — i.e. different nature of
requirements).

As for export-related measures, the most affected products are products of HS groups 38
(Miscellaneous chemical products), 72 (Iron and steel), 82 (Tools, implements, cutlery, spoons
and forks, of base metal; parts thereof of base metal), 32 (Tanning or dyeing extracts; tannins
and their derivatives; dyes, pigments and other coloring matter; paints and varnishes; putty and
other mastics; inks) and 22 (Beverages, spirits and vinegar) (see fable 3).

Table 3
Composition of NTM P9 for HS groups 38, 72, 82, 32, 22
Legal act Measure Measure description Affected products
implementa-
tion date
Law of the Republic 23.04.2015 For exports it is required | Biofuel (biodiesel, bioethanol,
of Kazakhstan to have a declaration on biomethanol, biobutanol, fuel
of November 15, 2010 distribution of biofuel wood, fuel bricks, wood waste,
No. 351-1IV “About (so called Balance of dis- | turf pit, fuel pellets, biogas, bio-
public regulation of tribution of biofuel; mostly | hydrogen)
production and distri- used for statistical and
bution of biofuel” monitoring purposes)
Order of January 22, 01.07.2016 Companies that im- — Arms;
2016 No. 27 ported/exported military | — Military equipment;

5 HS stands for Harmonized Commodity Description and Coding System that is an international nomenclature for
the classification of goods.
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Legal act Measure Measure description Affected products
implementa-
tion date
equipment on a quarterly | — Nuclear and special non-
basis by the 10th day of nuclear materials, equipment,
a month following sources of ionizing radiation and
a reported quarter must corresponding goods of dual use;
present a report on im- — Chemicals and products of dual
ported/exported products. | use (used for production of
The report contains infor- | chemical weapons);
mation on the volume — Pathogenic agents, their geneti-
of imported/exported cally modified forms and frag-
products, their price ments of genetic material that
(per unit), contract can be used of production of bio-
number, etc. logical and toxic weapons;
— Missile technologies, engines,
components used for production
of missiles;
— Weapons of mass destruction;
Law of the Republic of | 16.06.1999 Exports of ethanol and Alcohol products (including
Kazakhstan of July 16, alcohol products can only | ethanol)
1999 No. 429-1 “About be done by legal entities
public regulation of registered in Kazakhstan
production and distri- (residents of Kazakhstan)
bution of ethanol and
alcohol products”

Source: compiled by the author on the basis of WITS/TRAINS database [WITS/TRAINS Database,

2018].

NATIONAL NTMS OF THE REPUBLIC OF KAZAKHSTAN AS BARRIERS

Application of import-related NTMs may result in unequal treatment of foreign producers
among each other (MFN) or unequal treatment of foreign and national producers (national
treatment). So it is crucial to analyze these aspects of application of national import-related
NTMs. As for export-related measures, their analysis in terms of MFN principle and national
treatment clause is quite ambiguous (most export-related measures are not subject of regulation
by international organizations) as two aforementioned principles are not that relevant to these
measures in terms of interpretation (compared to import measures).

Therefore, the current section of the article will be concentrated on the analysis of consis-
tency of application of national import-related NTMs (applied in the Republic of Kazakhstan)
in the context of most-favored nation principle and national treatment clause.

Approximately 79% of national NTMs of the Republic of Kazakhstan are applied equally
to all countries (see table 4).

Table 4
Conformity of NTMs of the Republic of Kazakhstan to MFN treatment principle,
as of end of 2017
Number of import-related measures
Applied to all countries on equal basis 164 (80.00%)
Applied to third countries (i.e. except EAEU members) 4 (1.95%)

Applied only to EAEU members 0 (0.00%)
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Number of import-related measures
Temporary prohibition measures for SPS reasons 32 (15.61%)
(applied to certain countries)
Applied only to the Russian Federation 2 (0.98%)
Applied to a certain set of countries 3 (1.46%)
Total 205 (100.00%)

Source: compiled by the author on the basis of WITS/TRAINS database [WITS/TRAINS Database,
2018].

Measures that are applied only to third countries come from the following legal acts:

— Order of December 6, 2016 No. 498 “About tariff-rate quotas for duty free imports of
cane raw sugar to the territory of Kazakhstan for 2017” (Order 498) [Minister of national
economy of the Republic of Kazakhstan, 2016].

— Decree of June 20, 2016 No. 356 “About approving the rules for imports to the territory
of the Republic of Kazakhstan from countries except Eurasian Economic Union members and
exports from the territory of the Republic of Kazakhstan to these countries of precious stones,
jewelry and other products, imports to the territory of the Republic of Kazakhstan and exports
from the territory of the Republic of Kazakhstan of unprocessed natural diamonds taking into
account certification scheme of Kimberley process and about losing force of certain Decisions
of the Government of the Republic of Kazakhstan” (Decree 356) [Government of the Republic
of Kazakhstan, 2016].

Order of April 28, 2016 No. 401 “About approving rules for conducting expertise of pre-
cious stones, jewelry and other products from precious stones and precious metals” (Order 401)
[Minister for investment and development of the Republic of Kazakhstan, 2016].

Measure E621 from Order 498 is “non-WTO obliged” tariff-rate quota (global allocation).
Presumably this measure can’t be viewed as discriminatory as even from the technical point of
view import tariffs are not applied to regional trade agreement (RTA) members (in case of the
Republic of Kazakhstan), therefore, tariff-rate quotas are not applicable to them as well.

Measures from Decree 356 (expertise/testing) and Order 401 (marking with platemark
(manufacturer’s label) and public marking (mark of assay)) are applied to precious stones (ex-
cept rough diamonds), jewelry. In a way these measures treat third countries and EAEU mem-
bers differently as national legislation does not extend the measure application to EAEU mem-
bers.

According to Section XI, article 56, point 4, each Union member may introduce temporary
prohibition SPS (sanitary, veterinary-sanitary and quarantine phytosanitary) measures [Agree-
ment on Eurasian Economic Union, 2014]°. These prohibition measures may be applied on a
country level (aggregate level), on a regional level within a country (i.e. applied to a certain re-
gion/district/state within a country), on a company level within a country (i.e. applied to a cer-
tain company(ies) within a country). In turn, we consider only temporary SPS prohibition
measures applied on a country level basis that were coded in the UNCTAD’s database as re-
gion or company level measures are very case-specific.

The Republic of Kazakhstan applies 32 temporary SPS prohibition measures that are ap-
plied to certain countries that suffer from outbreaks of certain diseases. Most of the measures
(21 measures) were adopted in the period of 2011-2014, eight measures were adopted in the
period 20152016 and only three measures were adopted in 2017. So the majority of SPS tem-
porary prohibition measures were adopted quite some time ago. And that may be a possible in-

® Here these measures are assumed to be adopted due to the outbreak of diseases only.
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direct evidence of violation of MFN principle (these measures may be barriers), though more
detailed analysis on this matter is required’.

Measures against the Russian Federation (B9 — import notifications and C4 — requirements
to present report on imported-exported goods) are applied within Order of January 22, 2016
No. 27 “On approval of Rules on forming the list of goods and list for monitoring of imports
(exports) of military equipment and technologies between the Republic of Kazakhstan and the
Russian Federation” [Minister of defense of the Republic of Kazakhstan, 2016], that, in turn, is
adopted in accordance to the Agreement between the Republic of Kazakhstan and the Russian
Federation on military and technical cooperation [Agreement between Republic of Kazakhstan
and the Russian Federation on military and technical cooperation, 2015]. Therefore, it is high-
ly improbable that these measures are discriminatory.

Three measures (B31 — labelling requirements; B32 — marking requirements; B853 — re-
quirement to have consumption records) that are applied to a certain set of countries cover the
requirements on imports of ozone-depleting substances. These measures are applied only to
members of Montreal protocol, as imports of these products from countries that are not mem-
bers to Montreal protocol are prohibited [Board of the Eurasian Economic Commission, 2015].

Out of 205 nationally applied import-related measures 44 measures are not applied to do-
mestic producers. There are several reasons to this fact. Firstly, data from TRAINS/WITS was
coded from legal acts covering import-export operations and sometimes these legal acts do not
specify requirements for local producers. Secondly, the nature of the measures themselves sti-
pulates their application only to foreign producers (e.g. SPS temporary prohibition measures,
measures to protect national security). Thirdly, preliminary analysis shows that for some meas-
ures (at least for four NTMs without taking into account temporary SPS prohibition measures)
it is highly probable that they are barriers (e.g. measures applied to alcohol products).

Most of national measures are coded under national sources of information. Still, there is
one specific case of Decision of the Board of the Eurasian Economic Commission of August
16, 2012 No. 134 “About legal acts in the sphere of non-tariff regulation” (Decision 134) when
national measure was coded under EAEU legislation.

As such, most measures of Decision 134 have already lost force. Nevertheless, one measure
on export prohibition of timber, recovered (waste and scrap) paper or paperboard from Deci-
sion 134 is still in force for the Republic of Kazakhstan. It was introduced in accordance to ar-
ticle 47 and Annex 7 to the Agreement on EAEU [Agreement on Eurasian Economic Union,
2014] as unilateral non-tariff measure of the Republic of Kazakhstan. These products are cru-
cial for internal market of the Republic of Kazakhstan — they are included in the list of products
that are crucial for EAEU market [Board of Eurasian Economic Union, 2016]. Therefore, it
seems that the measure is adopted in order to support national producers (of products and those
that use these products as intermediates).

The Republic of Kazakhstan also adopts temporary prohibition measures (except SPS pro-
hibition measures mentioned earlier) that are in line with basic provisions of Agreement on
EAEU. Still, preliminary analysis shows that some of these measures probably may be viewed
as obstacles as they are adopted on a quite frequent basis (e.g. iron and steel waste, ferrous
scrap) and become some sort of permanent regulatory measures.

Overall analysis of NTMs applied in the Republic of Kazakhstan revealed specifics of trade
policy in part of application of NTMs in this country and shed light on the technical aspect of
description and application of measures:

" In particular, further research of ad valorem equivalents (AVE) (e.g. [Kee, Nicita, 2016]) or the determinants of
the adoption of NTMs (e.g. [Herghelegiu, 2016]) will allow us to make definite conclusions on the economic effects of
the NTMs applied by the Republic of Kazakhstan.
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— Some of national NTMs applied in the Republic of Kazakhstan may present barriers from
the point of view of measures’ requirements and from the point of view of procedural obstacles
associated with the implementation of the measures. As such, old testing facilities, outdated
testing methods, costs associated with receiving conformity approval documents, authoriza-
tions and licenses result in the fact that some measures create artificial obstacles that hinder
trade (both intra- and extra-EAEU trade), simultaneously increasing transaction costs for im-
porters and exporters of the Republic of Kazakhstan.

Several national measures were found to be in violation of MFN principle and national
treatment clause. Application of such measures hinders trade of the Republic of Kazakhstan
with other countries (EAEU members and non-EAEU members).

Most temporary prohibition measures tend to be barriers (additional burden) for importers
and exporters as most of these measures are applied frequently on a long-term basis.

Selected legal acts introduce 239 non-tariff measures that are currently applied by the Re-
public of Kazakhstan. Most of the national NTMs are either import-related technical measures
(TBT, SPS measures) or export-related technical measures. Together they account for approx-
imately 94.8% of applied national NTMs.

Import-related measures are mostly applied against such products as “Miscellaneous chem-
ical products”, “Beverages, spirits and vinegar”, “Iron and steel”, “Live animals”, “Albumi-
noidal substances; modified starches; glues; enzymes”. These products are mostly subject to
such NTMs as technical measures, but non-technical measures are applied against imports of
these products as well. Such combination of applied measures may lead to increased costs for
importers.

Export-related measures are directed to such products as “Miscellaneous chemical prod-
ucts”, “Iron and steel”, “Tools, implements, cutlery, spoons and forks, of base metal; parts the-
reof of base metal”, “Tanning or dyeing extracts; tannins and their derivatives; dyes, pigments
and other coloring matter; paints and varnishes; putty and other mastics; inks” and “Beverages,
spirits and vinegar”. Unlike the imports, there is no single prevailing type of measures applied
against exports from the Republic of Kazakhstan. Therefore, it may point indirectly to the fact,
that export NTMs constrain export possibilities of the Republic of Kazakhstan that, in turn,
may negatively influence growth rates of Kazakh economy [Sudakov, 2016].

Analysis of import-related NTMs’ correspondence to MFN and national treatment clause
reveals some interesting facts in addition to the analysis of NTMs in terms of NTM type and
type of affected product analysis. As such, most of national NTMs (80% of national NTMs —
164 measures) are applied equally to all countries. Nevertheless, preliminary analysis showed
that up to 35 import-related NTMs (including temporary SPS prohibition measures adopted
due to outbreaks of certain diseases) applied in the Republic of Kazakhstan may represent vi-
olations of MFN principle.

In turn, 44 import-related measures were found to be unequally applied to foreign and local
companies. This happened due to several reasons. Firstly, analyzed legal acts may cover re-
quirements only for import/export operations, while analogous requirements may be listed in
non-trade related legal acts. Such measures are not in violation of national treatment clause.
Secondly, the nature of measures themselves implies their application only to foreign compa-
nies (e.g. temporary SPS prohibition measures due to outbreaks of diseases). These measures
may be discriminatory as they may represent permanent barriers instead of temporary meas-
ures. Thirdly, applied measures may violate national treatment clause.

Not taking into account temporary SPS prohibition measures due to outbreaks of diseases
(that were found to be possible barriers within MFN analysis) at least up to 4 NTMs applied in
the Republic of Kazakhstan may represent violation of national treatment clause and may be
barriers for imports of certain goods. This conclusion is also applicable to products within HS
22 group (Beverages, spirits and vinegar).
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Also the Republic of Kazakhstan applies export prohibition measure against timber, recov-
ered (waste and scrap) paper or paperboard. These products are crucial for the internal market
of the Republic of Kazakhstan, therefore, this measure seeks the purpose to support national
producers of such products and national producers that use these products as intermediate
goods. Nevertheless, it must be noted that excessive regulatory policies (that are also imple-
mented for rent-seeking reasons) may result in decreased growth rates of economy and overall
loss of welfare [Melitz, 2005].

In addition to temporary SPS prohibition measures adopted due to outbreaks of certain dis-
eases, the Republic of Kazakhstan uses temporary measures mostly prohibiting exports of cer-
tain products (in addition to export prohibition measure against timber, recovered (waste and
scrap) paper or paperboard that is applied on permanent basis). These temporary measures are
applied frequently and, therefore, may represent examples of excessive regulatory policies that
create additional obstacles for exporters.
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